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31 July 2024

Meeting request to discuss gaps in expertise within new panel of justice experts
examining access to NDIS

Dear Minister Shorten,

Thank you for your letter of 18 July 2024 responding to our concerns regarding recent
discussions in the media about access to the NDIS for people who have been involved
in the justice system.

| appreciate you taking the time to outline the positive steps governments have taken in
recent years to improve access to the NDIS for people with disability in custodial
settings and on release from prison. | note the introduction of Justice Liaison Officers
(JLOs) in 2020 has been very positive, as we heard in Public Hearing 15 of the Disability
Royal Commission.

However, at the time of Public Hearing 15, there were only 14 JLOs positions around
Australia. The NDIA said it intended to engage a total of 25 JLOs by November 2021. We
are not aware of the current number of JLOs nation-wide.

The Disability Royal Commission heard that the numbers of JLOs across the country are
insufficient to meet demand. In addition, JLOs and NDIA planners do not always have
the necessary expertise in or understanding of the needs of people with disability, and
especially people with an intellectual disability, who are vastly overrepresented in the
criminal justice system.

We are pleased to see to the formation of the new panel of experts to examine access
to the NDIS for those who have exited prison, including the appointment of Assoc. Prof.
Jennifer Cullen who has significant lived and professional experience working with First
Nations people with disability.

However, Inclusion Australia and our member organisations are concerned the panel
lacks input from professional and/or lived experience of the specific inequities faced
by people with an intellectual disability who have contact with the criminal justice
system and have or require NDIS supports. The issue raised earlier in relation to JLOs

is just one such inequity with specific consequences for people with an intellectual
disability.
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I would therefore like to request a meeting with you to discuss how the needs and
experiences of people with an intellectual disability might best be addressed by
the new panel.

Due to the absence of lived or professional experience of the needs of people with an
intellectual disability, we are concerned the activities of the panel may not effectively
address the issues facing our community. We have also heard concern from our
members that, while deeply experienced, this is a Victorian-leaning panel. This may risk
missing broader consideration of the issues facing people with disability in contact with
the justice system in other jurisdictions.

Given the overrepresentation of people with an intellectual disability in Australia's
prisons and broader criminal justice systems, the Disability Royal Commission
specifically examined the issues affecting this cohort in a dedicated public hearing. The

hearing showed there are specific issues impacting people with an intellectual
disability, including:

¢ People with anintellectual disability are overwhelmingly sentenced for non-
violent, minor offences;

e Interlinking, often inaccessible systems (from NDIS, housing, employment and
social security systems) disadvantage people with an intellectual disability and
contribute to their overrepresentation within the criminal justice system;

e Specific support needs of people with an intellectual disability are lacking at
every stage of the criminal justice system, further contributing to the high rates
of arrests, court proceedings, prison sentences and recidivism within our
community.

The lack of supports that meet a person with an intellectual disability's needs can also
result in serious human rights breaches. For example, the Disability Royal Commission

found that a person with an intellectual disability who is found unfit to stand trial

(for example, because the person does not understand the proceedings or charges
against them, or do not have access to the appropriate supports) may be

detained for longer periods than had they been found guilty and sentenced accordingly,
and are atrisk of being detained indefinitely.

We strongly believe these issues—which impact our community in specific ways—need
to be a focus of the panel's activities.

In addition, the media release announcing the new panel made the following point:

The NDIS, under law, is not allowed to put in place restrictive practices that equate to
custody. The only system able to do this is the justice system.
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However, there is increasing evidence that shows that people with an intellectual

disability are subject to disproportionate use and overuse of restrictive practices both
in custodial and community settings.

We believe this is a key area that the panel must consider when examining access to
the NDIS on release from prison, especially the extent to which people with an
intellectual disability may be at increased risk of experiencing restrictive practices in
the community after contact with the criminal justice system.

This has emerged as a key area of advocacy for our organisation, and we have recently
developed an evidence-based model to understand pathways to reducing restrictive

practices in community settings. We believe this may offer a valuable lens for the panel
to examine this particular issue as it relates to people with an intellectual disability
when accessing NDIS supports.

While we understand how pressing issues around legislative reform have been for you
and your team in recent months, we would appreciate the opportunity to meet with you
to discuss these issues as well, which are of considerable importance to our
community.

Kind regards,

AL —=

Catherine McAlpine
Chief Executive Officer

Inclusion Australia
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